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PREFACE

Preface

This monitoring report — “On the Road to the EU” — was prepared as part of the
Open Society Institute’s Network Women’s Program (NWP) “Bringing the EU
Home” Project. It is a three-year project (2004-20006) that aims to promote awareness,
advocacy, and enforcement of equal opportunity legislation at the national level and to
build the capacity of national actors in civil society to use EU-level gender equality
mechanisms effectively. The project further aims to help increase the importance of
equal opportunities on the European agenda.

The “Bringing the EU Home” Project stemmed from OSI's EU Monitoring and
Advocacy Program’s efforts to monitor the progress of candidate countries as they
prepared themselves for integration into the European Union and to ensure that they
met the Copenhagen political criteria, particularly in relation to the independence of
the judiciary, minorities’ rights, and anticorruption. This independent project was
developed to evaluate the status of accession countries from the perspective of the
acquis communautaire in the field of equal opportunities for women and men, which
accession countries are required to adopt and comply with.

In 2005, a new phase of the project — “On the Road to the EU” — was started. After
concentrating on new member states of and acceding countries to the EU,' we started to
focus on the candidate and potential candidate countries from South Eastern Europe.
Albania, Bosnia and Herzegovina, Serbia and Montenegro, including Kosovo, are
potential candidate countries to the EU, while Croatia and Macedonia are already
candidates. To use their preparation period for EU membership effectively, NWP invited
seven South Eastern European nongovernmental organizations to join the “Bringing the
EU Home” Project. With this phase, the project aims to help raise the significance of
equal opportunities within the process of new and future accession negotiations, creating
a unique platform for candidate and potential candidate countries.

An assessment of the status of equal opportunities between women and men, de jure and
de facto, was carried out in the above seven entities. The EU directives on equal
opportunities provided the framework for monitoring and analyzing corresponding
legislation, institutions, and practices. The project focused on the directives related to the
principle of equal pay for work of equal value; equal treatment as regards employment;

See the publications of the previous monitoring phases: Monitoring the EU Accession Process:
Equal Opportunities for Women and Men, Budapest: OSI, 2002; and Equal Opportunities for
Women and Men: Monitoring law and practice in new member states and accession countries of

the European Union, Budapest: OSI, 2005.
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protection of pregnant women, breastfeeding women, and women who have recently
given birth; and the situation of self-employed workers.

As a result of the assessment, seven monitoring reports were prepared. In this publication
you can find the summary of the results, while the full reports themselves are available
online.” To provide effective tools for advocacy at national and EU levels, the reports
outline specific areas of concern and issue clear recommendations to governments on
legislation, institutional mechanisms, policies, programs, and research initiatives. The
recommendations focus on how laws and their implementation in participating countries
should be in line with EU standards, to ensure that gender equality becomes a reality in
the countries monitored.

The Network Women’s Program worked in cooperation with the relevant members of
the International Gender Policy Network (IGPN) in this new phase of the project.

We would like to thank all individuals and partner organizations who were involved in
this monitoring project and whose invaluable contributions and support made the
publication of these reports possible.

Eva Foldvari
Senior Manager of the Network Women's Program
Open Society Institute

Valdet Sala

Coordinator of the “On the Road ro the EU” sub-project, 2005-2006
Consultant to the Network Women’s Program

Open Society Institute

2
See www.soros.org/women.
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INTRODUCTION

Ending Bosnia’s war, the 1995 Dayton Peace Accords (DPA) retained Bosnia and
Herzegovina’s international boundaries and created two territorial component
“entities” within the Bosnia and Herzegovina state: the Bosniac/Croat Federation of
Bosnia and Herzegovina and the Bosnian Serb-led Republika Srpska. Bosnia and
Herzegovina comprises the two aforementioned entities, the Federation of Bosnia and
Herzegovina and the Republika Srpska, as well as the self-governing district of Brcko,
under the sovereignty of the central state government. Bosnia and Herzegovina is a
parliamentary democracy with a constitution established by the DPA that is still in
force. The DPA granted limited powers to B&H state-level government. Progressively,
this government is taking up more responsibilities.

In Bosnia and Herzegovina, the legal framework with respect to equal opportunities for
women and men comprises legislative instruments at state, entity (Federation of Bosnia
and Herzegovina and Republika Srpska), and cantonal level (in Federation of Bosnia
and Herzegovina), as well as provisions for the district of Br¢ko. The constitution
provided for by the DPA transferred all authority to the entities of the State of Bosnia
and Herzegovina.! Each entity has its own constitution and respective laws that
establish a general legal framework for implementing equal opportunities for women
and men in the territory of Bosnia and Herzegovina.

The Constitution of Bosnia and Herzegovina sets very high general standards for
respecting human rights and enumerated a catalogue thereof. International standards,
rights and freedoms set forth by the European Convention for the Protection of Human
Rights and Fundamental Freedoms and its Protocols are directly applied in Bosnia and
Herzegovina. These have primacy over all other law.

Bosnia and Herzegovina is currently undergoing integration into the international legal
order, in compliance with international and European requirements to establish a
general nondiscriminatory framework and adopt gender specific legislation and
measures. In this process, Bosnia and Herzegovina was one of the first states in the

" The Constitution of Bosnia and Herzegovina, established by the Dayton Peace Accords
(DPA). Article 1I/2 (Annex IV, DPA), initiated on November 21, 1995, and signed on
December 14, 1995. in Paris, stipulate “The rights and freedoms set forth in the European
Convention for the Protection of Human Rights and Fundamental Freedoms modified and
amended by Protocols 3, 5, and 8 and amended by Protocol 2, and Protocols 1, 4, 6, 7, 9,
and 11, published in the Official Gazette of B&H, Special Issue, International Treaties,”
No.56/96.
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. . 2 . . «
region to adopt a Gender Equality Act” as lex specialis. The act “governs, promotes and
protects gender equality and guarantees equal opportunities for all in both public and
private domain, and prohibits direct and indirect discrimination on grounds of sex.”

The act stipulates that “The sexes shall have equal rights. Full gender equality shall be
guaranteed in all sectors of society, particularly in the fields of education, economy,
employment, and labor, social welfare, health care, sport, culture, public life and the
media, regardless of marital or family status. Discrimination on grounds of gender and
sexual orientation shall be prohibited.”*

The formal legal framework for improving legislation on equal opportunities for
women and men was completed when Bosnia and Herzegovina adopted the
Convention for the Elimination of All Forms of Discrimination against Women
(CEDAW),” and its optional protocol into its constitution in 1993 and 2000. Bosnia
and Herzegovina is also a signatory to the Beijing Declaration and Platform for Action
(signed in 1995), and the Universal Declaration of Human Rights (1948), as well as
most international labor conventions and Recommendations aimed at ensuring
equality of opportunity and treatment for men and women workers. By adopting
CEDAW, incorporating it directly into B&H constitutions, and enacting the Gender
Equality Act, Bosnia and Herzegovina implicitly recognized the specific character of
systematic discrimination against women and explicitly defined the concept of
discrimination itself. Thus, the conditions for building a legal, but also socio-cultural
framework for the elimination of discrimination against women and for a change in the
traditional roles of men and women in the society have been set in place.

This legal framework is a positive step toward possible de facto implementation of equal
opportunities for women and men, but their impact is extremely limited in every day
practices. Although the B&H government has made significant efforts with regard to
“gender mainstreaming,” there is a wide gap between de jure and de facto situations.
Although most of the relevant laws have incorporated the principle of equal

*> The Gender Equality Act of Bosnia and Herzegovina was adopted by the Parliamentary
Assembly of B&H April 22, 2003 and in the session of the House of Peoples of May 21,
2003. The act was published in the Official Gazette of B&#H June 16, 2003, and entered into

force eight days thereafter.
> Article 1, the Gender Equality Act of B&SH.
* Article 2, the Gender Equality Act.

The International Convention on the Elimination of All Forms of Discrimination against
Women (CEDAW) was adopted and open for signing and ratification or accession by the
UN General Assembly’s resolution 34/180 of December 18, 1979. It entered into force
September 3, 1981, pursuant to Article 27, the Official Gazette of SFRY, No.11/1981. B&H
adopted CEDAW September 1, 1993, and the CEDAW Optional Protocol February 7,
2000.
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opportunities for women and men, in practice women usually cannot realize those
opportunities in either the private or public sectors. A truly gender-sensitive policy and
practice has almost completely failed to materialize in the fields of economy,
employment, education, social security, health care, and women's participation in
decision making bodies in public and political life.

The absence of political and socio-cultural forces to prioritize the gender issue in
Bosnia and Herzegovina is a crucial obstacle to ensuring equal opportunities for
women and men and to implementing laws against discrimination.

10
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EQUAL PAY

Council Directive 75/117/EEC of February 10, 1975 on the approximation
of the laws of the Member States relating to the application of the
principle of equal pay for men and women.

SECTION 1 — National Legal Framework Concerning the Principle
of Equal Pay for Work of Equal Value

1.1 General provisions

The principle of equal pay for work of equal value is incorporated into the annexes to
the constitutions of Bosnia and Herzegovina, the Federation of Bosnia and
Herzegovina, and the Republika Srpska, which incorporate the instruments for the
protection of human rights with the legal force of constitutional provisions. The legal
status of employed women, unemployed women, and employers in Bosnia and
Herzegovina is regulated by the provisions of labor and social legislation. The B&H
labor code embraces all acts of law and statutory measures governing labor relations,
that is, all human rights related to labor issues.

1.2 The Labor Act

The Labor Act of the Federation of Bosnia and Herzegovina, the Labor Act of the
Republika Srpska, and the Labor Act of the Bréko District® incorporate extracts from
ILO Convention No.100 on Equal Remuneration, 1951, which directly refer to the
principle of equal pay for work of equal value, irrespective of the worker’s sex. The
extracts are integral part of the acts mentioned above and explicitly stipulate equal pay
for men and women workers for work of equal value.

® The Labor Act of the B&H Federation, the Official Gazette 0fFBé“H, Nos. 43/99, 32/00,
29/03; The Labor Act of the Republika Srpska, the Official Herald of RS, No.38/00; The
Labor Act of the Breko District, the Official Herald of the Brcko District, No.7/00.

11
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1.3 The Collective Bargaining Agreement

The Collective Bargaining Agreement’ stipulates that the employer is obliged to pay
equal pay for work of equal value to employees regardless of their nationality, religion,
sex, political or trade union membership.

1.4 The Gender Equality Act

The Gender Equality Act explicitly introduces the principle of equal pay for work of
equal value for women and men which expressly stipulates that “Failure to provide
equal pay and other benefits for the same work or work of equal value shall constitute
prohibited discrimination on the ground of sex at work and in employment.”®

1.5 International provisions

The Universal Declaration of Human Rights stipulates: “Everyone, without
discrimination, has the right to equal pay for equal work” and is fully incorporated into
the constitutional and legal order of Bosnia and Herzegovina.9 Article 11 (a)(i) of the
International Covenant on Economic, Social, and Cultural Rjghtslo provides that: “(a)
Remuneration which provides all workers, as a minimum, with: (i) Fair pay and equal
remuneration for work of equal value without distinction of any kind, in particular
women being guaranteed conditions of work not inferior to those enjoyed by men,
with equal pay for equal work.” CEDAW sets forth “the right to equal remuneration,
including benefits, and to equal treatment in respect of work of equal value, as well as
equality of treatment in the evaluation of the quality of work.”"'

Prohibition and elimination of discrimination, as well as promotion of equal
opportunity at work are legally provided for by the following ILO Conventions ratified

7 Article 6, the Collective Bargaining Agreement of FB&H, (Adopted in August 2005, entered
into force a day after promulgation).

® Article 8, Chapter V, the Gender Equality Act.

? Article 23, item 2, The Universal Declaration of Human Rights adopted and promulgated by

the UN General Assembly's resolution 217 A(III) of December 10, 1948.

The International Covenant on Economic, Social and Cultural Rights was adopted and
available for signing and ratification or accession by UN General Assembly Resolution
2200A(XXI) of December 16, 1966. The Covenant entered into force January 3, 1976
pursuant to Article 27, the Official Gazette of SFRY, No.7/1971. It was adopted by
succession September 1, 1993, the Official Gazerte of the Republic BerH 25/93.

""" Article 11(d), CEDAW.

10
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by Bosnia and Herzegovina in 1993: ILO Convention No.111 on Discrimination
(Employment and Occupation); ILO Convention No.100 on Equal Remuneration,
1951; ILO Convention No.156 Concerning Workers with Family Responsibilities;
ILO Convention No.159 on Professional Training and Employment; ILO Convention
No.175 on Working Hours; ILO Convention No.177 on Home Work; ILO
Convention No.122 on Employment Policy; ILO Convention No.140 on Paid Leave
in Purpose of Education; and ILO Convention No.158 on Seizure of Employment
Contract.

Finally, the legal definition of the principle of equal pay set forth in the Gender
Equality Act is in full compliance with the definition of the principle in Council
Directive No.75/117/EEC. The act prohibits any discrimination on grounds of sex at
work and employment, such as nonapplication of equal pay and other benefits for
work of equal value.

Relevant B&H legislation, especially the Gender Equality Act, clearly demonstrates
that Bosnia and Herzegovina has embraced the principle of equal pay for work of equal
value as a cornerstone of the principle of equal opportunities for women and men.

SECTION 2 — Implementation of the Principle of Equal Pay for Work of
Equal Value: Legal Foundations and Institutional Structures

2.1 General presentation

In the B&H legal order there are no discriminatory legal provisions against women and
men in contravention of the principle of equal pay.

The principle of equal pay for equal work for women and men as defined by B&H
labor acts and the Gender Equality Act, as well as other relevant legislation, applies to
both public and private sectors. The Ministry for Human Rights and Refugees of
Bosnia and Herzegovina is in charge of implementing the Gender Equality Act, in both
the public and private sectors.

To monitor compliance with the act, the Agency for Gender Equality was set up
within the human rights ministry."”> The agency's duties include development of a state
action plan for the promotion of gender equality and monitoring of its
implementation; preparation of annual reports for the Council of Ministers on the
status of gender issues in Bosnia and Herzegovina; evaluation of laws, provisions and
bylaws adopted by the Council of Ministers; development of methodology for

"> Competencies of this Ministry are set forth in Article 22, the Gender Equality Act.
" Establishment of the Agency is governed by Article 22, the Gender Equality Act.

13
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evaluation of the effects of state policy and programs on gender equality, and other

activities related to the promotion of gender equality and fulfillment of the act’s
oo 14

mission.

The Gender Centre of the Federation of Bosnia and Herzegovina and the Gender
Centre of the Republika Srpska are responsible, under the Gender Equality Act for
monitoring and overseeing implementation of the principle of equal pay, that is,
compliance with the act and all the norms thereof."”

2.2 Job classification system

There is no unified system of job classification in Bosnia and Herzegovina. A job
classification system used to determine rates of pay exists only in the public sector in
judicial institutions and for administrative authorities and their services. Setting rates of
pay is subject to applicable labor legislation, the Collective Bargaining Agreement on
Conditions of Employment,'® and wage and salary regulations in a particular firm. The
main determining criteria involve: educational qualifications; required knowledge in a
particular scientific or vocational field acquired through vocational training; prior
experience in the same or comparable jobs in a particular profession; previous official
work titles; indication of skills and qualifications necessary for exercising authority and
fulfilling the responsibilities of managing an organizational unit, job, or workplace; and
qualifications necessary for performing job-related duties associated with certain
professional titles or positions.

For instance, for employees of administrative authorities and cantons, and in city or
municipal administrative services in the Bosnia and Herzegovina Federation, the
Republika Srpska, the Breko District, rates of pay are determined in accordance with
the Act on Employees in Administrative Authorities and Administrative Services, and
the Act on Government Administration. Fundamental rights, obligations and
responsibilities, pay and other benefits based on work performed by employees in

4 Article 23, the Gender Equality Act.
"> Ibid.

' Article 6, the Collective Bargaining Agreement on Conditions of Employment of FB&H
published in the Official Gazette of FB&H, No.54/05, stipulates: “The employer shall pay
employees equal pay for work of equal value, irrespective of their national origin, religion,
regional location, sex, political opinion, and trade union membership.”

14
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B&H institutions and judicial organizations at the B&H state level'” are also regulated
by these institutions.

Legislation on job classification and salaries does not incorporate gender-based
discriminatory provisions, and complies with international conventions signed and
ratified by Bosnia and Herzegovina. It must be noted here that the language of
legislative documents on job classification (and of other issues as well) is not gender
neutral, and any person who performs a certain job, particularly a job of high value, is
solely referred to in the masculine gender.

2.3 Available legal procedures in cases involving the violation of the
principle of equal pay for work of equal value

The B&H constitution guarantees the right to legal protection to all citizens of Bosnia
and Herzegovina. The Charter of Basic Rights and Freedom further provides that
everybody have the right to turn to an independent and impartial court of law — or in
some cases to another body — to enforce their rights via due process. There are no
special courts to resolve disputes arising from an employment relationship. Such
disputes are subject to ordinary civil procedure.'®

In the event that the principle of equal pay for work of equal value is violated,
applicable labor legislation and the Gender Equality Act set forth legal procedures to
resolve the issue before the employer, or before court of law. When an employee
institutes proceedings before the employer alleging violation of the principle of equal
pay for equal work, that is, for infringement of the right stipulated by act of law, and
the employer refuses to grant the claim, the employee then has the right to bring legal
action to protect his/her rights under the act on civil procedure'” and file suit with a
competent court of law.

" The Employees in Administrative Authorities and Administrative Services Acts in the B&H
Federation, the Republika Srpska, the Breko District, and the Government Administration
Act, “Fundamental Rights, Obligations, and Responsibilities,” published in the Official
Gazette of FBe&*H, No.53/03, the Official Herald of RS, No.58/03, and the Official Herald of
the Brcko District, No.5/00.

The proceedings are based on the set of statutory measures governing civil procedures and
litigation.

" Article 19, Chapter XIII, the Act on Civil Procedure, «Court Protection:» “Everyone whose
rights as set out in this Act are violated may institute appropriate proceedings in a
competent court of law. A claim may be pursued through judicial process in a competent
court before the termination of proceedings for redress from or without instituting such
proceedings with an employer.”
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The Gender Equality Act does not provide for a time frame within which court
proceedings have to be instituted, but its provisions do stipulate judicial protection® in
cases when the principle of equal pay for work of equal value has been violated. In such
situations, the labor acts of the Federation of Bosnia and Herzegovina, the Republika
Srpska, and the Brcko District all set the following deadlines for instituting a court
proceeding: one year from the date the decision violating the employee's right was
delivered to the employee, or from the day the employee learned about the fact of such
violation of the right, respectively.

In summary, the legal framework in Bosnia and Herzegovina provides for the requisite
measures that women employees, who believe they are discriminated against through
noncompliance with the principle of equal pay, can use to claim their rights.

Burden of proof

According to the amendments and modifications to the FB&H Labor Act *', the
person whose rights have been violated may file suit in court of law on grounds of
discrimination. In the event of an allegation of gender-based discrimination, the
defendant is ordered to submit proof that the difference in treatment had not been
discriminatory, that is, the burden of proof lies with the employer. As a consequence,
the defendant (employer) must prove that there was no breach of the principle of equal
treatment of women and men. The same statutory provision specifies the basis on
which the court can order the defendant, provided the complaint proves to be
founded, to reinstate the complainant to her prior position, with full employment
rights. This provision is also applicable to possible complaints filed on the basis of
employment discrimination.

Statutory provision also sets forth penalty clauses to ensure compliance.”” The
employer — either a natural or legal person — will be subject to a fine ranging from KM
1,000 to KM 10,000 (EUR 500 to EUR 5,000) in the event that they:

 place the job applicant or the person they employ in an unfavorable position
(Article 5, Subparagraph 2, Gender Discrimination);

 require that the employee work beyond full-time working hours (overtime) in
contravention of the provisions of Article 32 (Subparagraph 13);

o fail to comply with the cantonal labor inspector's ban on overtime work

(Subparagraph 15);

20 Article 28, the Civil Procedure Act.
2 Article 3, the Labor Act of FB&H, the Official Herald, No.32/00.
** Article 40(1), the Labor Act of FBSH.
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o order a woman employed in industry to work night-shifts in contravention of
the provisions of Article 35 (Subparagraph 18).

Additionally to the aforementioned fines, the penalty clauses also stipulate that in the
event that the employer perpetrates any of the 58 violations enumerated in statutory
provisions, they will also be subject to a fine from KM 500 to KM 2,500 (EUR 250 to
EUR 1,250). The person in charge, employed by the employer will also be punishable
for breach of the said provisions and subject to a fine of KM 200 to KM 1,000 (EUR
100 to EUR 500).

It must be noted that the same penalty clauses apply to the legal provisions hereunder
vis-a-vis pregnant women and women who have recently given birth.

Penalties have also been set forth in statutory provision for violation of the equal pay
principle in the event of sex based discrimination. As the Gender Equality Act
stipulates: “A legal entity shall be fined for violation by KM 1,000 to KM 30,000
(EUR 500 to EUR 15,000) in the event that it fails to institute adequate measures to
eliminate and prevent prohibited discrimination on grounds of sex in employment and
labor relations as set forth in Articles 7 and 8 of the Gender Equality Act.”*

The penal codes of the Federation of Bosnia and Herzegovina and the Republika
Srpska make punishable the deprivation or limiting of a person’s freedoms or rights
enshrined by the constitution, acts of law, or international covenants on grounds of
race, color of skin, religion, gender, language, political or other beliefs, sexual
orientation, nationality or ethnicity, income scale, birth or social origin.

Despite laws on the books, the following practical obstacles render unworkable the
complaint process vis-a-vis discrimination at work and in pay: the prohibitive cost of
such proceedings; high legal fees; pronounced risk of dismissal in the event that the
employee institutes proceedings against the employer; low awareness, especially among
women, about employee rights to redress and court proceedings within a larger society
generally permeated by gender bias.

2.4 Out-of-court alternatives

Ombudsman offices in Bosnia and Herzegovina, the Federation of Bosnia and
Herzegovina, and the Republika Srpska have, within their sphere of authority, the right
to intervene in resolving problems generally related to human rights violations upon
the initiative of an individual or legal entity, as well as wvis-2-vis pay-related

B The Penal Code of FB&H, the Official Gazette FBerH, No.50/03, October 10, 2003. The
penalty set forth for discrimination constituting a criminal offense under Article 177, the

Penal Codes of FB&H, and Article 162, the Penal Code of the Republika Srpska.
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discrimination. However, the Ombudsman’s authority is confined to proposing the
. .2
solution, but lacks power to enforce it.

2.5 Means of informing employees of their right to equal pay for work of
equal value

The employer is legally obliged to inform employees about the rules of labor relations
and statutory provisions regarding work protection within 30 days from the date of the
commencement of the employment contract.”

Prior to an employee taking up his/her job, the employer must acquaint him/her with
regulations governing labor relations, organization of work, and safety at work. The
employer must make appropriately available to all employees regulations governing
work safety, collective agreements, and labor rules.”

Presently, no statutory provisions require the employer to inform employees specifically
about the principle of equal pay for work of equal value, or about currently available
complaint mechanisms in the event it is violated.

The work inspection authority is in charge of educating and informing employees
vis-a-vis their rights at workplace, but in actual fact employees are mostly deprived of
information and the means to protect their rights.

2.6 Role of trade unions

The role of trade unions is regulated by the Labor Act,”” and recently in greater detail
by the FB&H Collective Bargaining Agreement.”® According to the appropriate labor
legislation and this agreement, trade unions could play an important role in all cases of
violation of employee rights and of the equal pay principle, whether in a judicial
proceeding (acting on behalf of their members) or out of court (negotiation,
mediation, settlement of dispute, arbitration).

2 The Ombudsman Act FB&H, published in: the Official Gazette FB&rH, No.32/00, and the
Ombudsman Act RS, the Official Gazette RS, 49/04.

* Article 48, Chapter VI, “Protection of Workers,” the Labor Act FB&H.

% Articles 4 and 7, the Collective Bargaining Agreement FBSH.

2 Article 9, the Labor Act FBSHH governs the rights of trade union association and

membership.
** The Collective Bargaining Agreement FBSH.
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Trade unions could institute court proceedings on behalf of employees if the latter are
union members.

The Gender Equality Act stipulates that “trade unions and employer associations shall
play a special role in ensuring equal protection in respect of the right to work and equal
conditions of recruitment, and shall ensure that there is no discrimination, either direct
or indirect, on grounds of gender among their members.”*

SECTION 3 — Factual Background with Regard to the Principle of Equal
Pay for Work of Equal Value: Related Research and Statistics

In terms of pay, women formally enjoy the same rights as men. All requisite legal
provisions are in place to guarantee women equal pay for work of equal value. In
reality, however, a huge rift prevails between men and woman in terms of
remuneration. The STAR Network Research 2000°° project found that men earn 2.3
times more than women. All available statistics indicate that there are discriminatory
practices preventing women from equal participation in the labor market.”’ The result
is a striking discrepancy in women’s and men’s labor market presence in which women
find themselves at a disadvantage with lower income than men despite egalitarian
“women friendly” legislation. At 40 percent, Bosnia and Herzegovina’s unemployment
rate is one of the highest in the world,”® pushing women out of the labor market.
Inadequate education, unsatisfactory employment choices, low pay, and a dearth of
affordable child care services force women to stay at home, and are some of the factors
affecting women's average earnings. Women are at particular risk not so much because
of their high percentage of unemployment, which is comparable with men’s at 47.7
percent for women versus 34.7 percent for men,” but owing to their low percentage of
labor market participation.”*

2 Article 9, the Gender Equality Act.

0 . v s ., y y . .
3 Ter Sofroni¢, Nada, Baksi¢ Mufti¢, Jasna, et al, Zato sto smo Zene — Socio-ekonomski status

gena u BiH (Socio-Economic Status of Women in B&H — Because We Are Women) 2002.
Sarajevo: STAR World Learning, 75.

Tzvjesaj u sjeni, Shadowing Government, Report on the Implementation of CEDAW and Women's
Human Rights in Bosnia and Herzegovina, 2004. In accord with the UNDP Human
Development Report in B&H 2001, Global Rights in Cooperation with NGOs in B&H.

Ler Sofroni¢, Nada, Baksi¢ Muftié, Jasna, et al, Zato sto smo Zene — Socio-ekonomski status
gena u BiH (Socio-Economic Status of Women in B&H — Because We Are Women) 79.

3 1Ibid., 76.
34

31

32

According to the World Bank only 28 percent of women are in formal employment in the
visible labor market. Labor Market in Post-war Bosnia and Herzegovina: How to Encourage
Businesses to Create Jobs and Increase Worker Mobiliry. 2002. World Bank.
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Women usually work in the informal economy (black/grey market), where the
aforesaid legislation does not apply, and even when properly hired, they mainly work
in the tertiary sector where pay is much lower than in other sectors.

And last but not least, the number of women in management is negligible, even in
sectors where they comprise the majority of the labor force (education, culture, health
care). Women are especially absent in the centers of political and financial power.

Although legislation incorporating the equal pay principle applies equally to the public
and private sectors, women are seldom owners of private property or companies, which
results, from the outset, in a pay gap in this sector despite gender-sensitive legislation.
Management of privatization funds is overwhelmingly in men's hands at over 90
percent of cases.”

Poverty has emerged as a major constraint for both men and women in postwar Bosnia
and Herzegovina. According to the Living Standard Measurement Survey (LSMS), 19
percent of the population is living below the poverty line.** The United Nations
Development Program’s (UNDP) Early Warning System has found that 30 percent of
the population view themselves as ranking among the poorest or well below average in
European-style definitions of poverty” According to the UNDP Millennium
Development Report (MDR), a large segment of the population is barely above the
poverty line and is striving to cope, resorting to various unsustainable survival strategies.”®

In the context of general poverty, women are poor not only because they earn very
litcle, but also because an absence of choices in their lives. This group — women who
have few to no choices in their lives — comprises all unemployed women; women who
dropped out of school; women in jobs entered in extreme financial desperation;
women who are employed but have no social or health insurance; women who want to,
but are unable to retrain and upgrade their qualifications; women who would like to
start their own business, but are unable to obtain loans because they lack property,
have no collateral, and are thus deemed unbankable.

A good example is that despite massive privatization (in Bosnia and Herzegovina
almost all publicly-owned housing and companies have been privatized), less than 10
percent of women are owners of commercial or residential property, or businesses.

lzvjesaj u sjeni, Shadowing Government, Report on the Implementation of CEDAW and
Women's Human Rights in Bosnia and Herzegovina. 2004, 15.

3¢ UNDP Millennium Development Report. 2003, 15.
7 UNDP Millennium Development Goals Update Report for Bosnia and Herzegovina, 2004, 19.
% UNDP Millennium Development Report. 2003, 16.
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SECTION 4 — Conclusions, Areas of Concern, and Recommendations

4.1 Conclusion

According to legislation screened for the purposes of this report, there is no gender
based monopoly on privileged and better paid work. Women employees have the same
rights as their male counterparts. Legislation in Bosnia and Herzegovina mostly
complies with international labor standards on equal opportunity and treatment.

4.2  Areas of concern

o The problem is a general lack of compliance with laws on the books. The
Gender Equality Act, a pivotal piece of legislation in this regard, is usually
ignored by authorities and employers alike. Enforcement of the act is rendered
still more difficult by the fact that it has not been harmonized with other laws,
even as acts of law and other relevant regulations were supposed to have been
brought into conformity with the provisions of the Gender Equality Act,
within a deadline of six months at the latest.”” As of the writing of this report,
the authors are not aware of a single case before a court of law based on the
rights guaranteed under the Gender Equality Act, nor have serious initiatives
been taken at the state level to harmonize the act with other legislation.

o The governments of Bosnia and Herzegovina have not submitted obligatory
annual repor